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1. Text of the Proposed Rule Change 
 

(a)  EDGX Exchange, Inc. (“Exchange” or “EDGX”) proposes to amend its Rule 
11.12 to modify potential liability caps applicable under the rule. Text of the proposed 
rule change is attached as Exhibit 5. 

(b) Inapplicable. 

(c) Inapplicable. 

2. Procedures of the Self-Regulatory Organization 

 The proposed rule change was approved by senior management of the Exchange 
pursuant to authority delegated by the Board of Directors of the Exchange on April 27, 
2010.  Exchange staff will advise the EDGX Exchange Board of Directors of any action 
taken pursuant to delegated authority.  No other action is necessary for the filing of the 
rule change.  Therefore, the Exchange's internal procedures with respect to the proposed 
change are complete. 

 
 The persons on the Exchange staff prepared to respond to questions and 
comments on the proposed rule change are: 

 
Eric W. Hess 

General Counsel 
EDGX Exchange 

201-942-8239 

 

  

3. Self-Regulatory Organization's Statement of the Purpose 
 of, and the Statutory Basis for, the Proposed Rule Change 

(a) Purpose   
 

 Currently, the Exchange provides a limited exception to its general limitation of 
liability rules that allows for the payment of claims to Users1 for order processing failures 
on the Exchange.  The Exchange proposes to modify its process for allocating such 
payments and extend the time period for Users to submit such claims.  Under the 
proposal, the Exchange will eliminate the $100,000 and $250,000 daily caps on liability 
and consider all such claims on a monthly basis subject to the already existing $500,000 
monthly liability cap.  If the total amount of all claims from all Users in calendar month 
exceeds the $500,000 monthly liability cap, the $500,000 maximum monthly dollar 
amount will be proportionally allocated among all such claims as set forth in the current 
rule. 

                                                           
1  Exchange Rule 1.5(cc) defines “User” as “any Member or Sponsored Participant  
 who is authorized to obtain access to the System pursuant to Rule 11.3.” 
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 The Exchange is also proposing to extend, until 12:00 noon ET on the next 
business day following the day on which the use of the Exchange gives rise to the claim, 
the time period during which claims seeking compensation must be submitted. 

 The proposal, in effect, would allow the Exchange an increased capability to 
compensate a market participant(s) up to the monthly cap of $500,000 even though the 
losses occurred on a single day or were across multiple days for a single participant.  The 
expansion of time to make such compensation claims likewise increases the ability of 
market participants to submit claims in a timely manner.  Finally, the Exchange notes that 
other market centers have rules in place to provide limited compensation for system 
malfunctions.2 

 
(b)  Basis – The Exchange believes that the proposed rule change is consistent 

with the provisions of Section 6 of the Act,3 in general, and Section 6(b)(5) of the Act,4 in 
particular, in that the proposal is designed to prevent fraudulent and manipulative acts 
and practices, to promote just and equitable principles of trade, to foster cooperation and 
coordination with persons engaged in regulating, clearing, settling, processing 
information with respect to, and facilitating transactions in securities, to remove 
impediments to and perfect the mechanism of a free and open market and a national 
market system, and in general, to protect investors and the public interest.  The proposal, 
in effect, would allow the Exchange an increased capability to compensate a market 
participant(s) up to the monthly cap of $500,000 even though the losses occurred on a 
single day or were across multiple days for a single participant.  The expansion of time to 
make such compensation claims likewise increases the ability of market participants to 
submit claims in a timely manner. 

 
4. Self-Regulatory Organization's Statement on Burden on Competition 

This proposed rule change does not impose any burden on competition that is not 
necessary or appropriate in furtherance of the purposes of the Exchange Act. 

5. Self-Regulatory Organization's Statement on Comments on the 
Proposed Rule Change Received from Members, Participants or Others 

The Exchange has not solicited, and does not intend to solicit, comments on this 
proposed rule change.  The Exchange has not received any unsolicited written comments 
from members or other interested parties. 

                                                           
2  See Securities Exchange Act Release No. 60794 (October 6, 2009), 74 FR 52522 
 (October 13, 2009) (SR-NASDAQ-2009-084) (relating to amendments to 
 NASDAQ Rule 4626); NYSE Arca Equities Rule 13.2; and International  
 Securities Exchange Rule 705. 
 
3  15 U.S.C. 78f. 
 
4  15 U.S.C. 78f(b)(5). 



SR-EDGX-2010-08 
  Page 5 of 13 

 

6. Extension of Time Period for Commission Action 

Not applicable. 

7. Basis for Summary Effectiveness Pursuant to Section 19(b)(3) 
or for Accelerated Effectiveness Pursuant to Section 19(b)(2) 

The foregoing rule change has become effective pursuant to Section 19(b)(3)(A) 
of the Act5 and Rule 19b-4(f)(6)6 thereunder in that it effects a change that: (i) does not 
significantly affect the protection of investors or the public interest; (ii) does not impose 
any significant burden on competition; and (iii) by its terms, does not become operative 
for 30 days after the date of the filing, or such shorter time as the Commission may 
designate if consistent with the protection of investors and the public interest.  The 
Exchange has provided the Commission written notice of its intent to file the proposed 
rule change, along with a brief description and text of the proposed rule change, at least 
five business days prior to the date of filing of the proposed rule change. 

 At any time within 60 days of the filing of the proposed rule change, the 
Commission may summarily abrogate such rule change if it appears to the Commission 
that such action is necessary or appropriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the purposes of the Act. 
 
8. Proposed Rule change Based on Rules of Another 

Self-Regulatory Organization or of the Commission 

The proposed rule change is based in part on provisions of Nasdaq Rule 4626, 
NYSE Arca Equities Rule 13.2 and International Securities Exchange Rule 705. 

9. Exhibits 

Exhibit 1 – Form of Notice of Proposed Rule Change for Publication in the 
Federal Register. 

Exhibit 5 – Text of the Proposed Rule Change. 

                                                           
5  15 U.S.C. 78s(b)(3)(A). 
 
6  17 CFR 240.19b-4(f)(6). 
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EXHIBIT 1 

 
 
 
 
 
SECURITIES AND EXCHANGE COMMISSION 
(Release No. 34-      ; File No. SR-EDGX-2010-08 
 
[Date] 
 
Self-Regulatory Organizations; EDGX Exchange, Inc.; Notice of Filing and Immediate 
Effectiveness of Proposed Rule Change to Amend EDGX Rule 11.12  
 

Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (the "Act"),1 

and Rule 19b-4 thereunder,2 notice is hereby given that on July 22, 2010, the EDGX 

Exchange, Inc. (the "Exchange" or the "EDGX") filed with the Securities and Exchange 

Commission (“Commission”) the proposed rule change as described in Items I, II, and III 

below, which items have been prepared by the self-regulatory organization.  The 

Commission is publishing this notice to solicit comments on the proposed rule change 

from interested persons. 

I. Self-Regulatory Organization's Statement of the 
Terms of Substance of the Proposed Rule Change 
 
The Exchange proposes to amend EDGX Rule 11.12 to modify potential liability 

caps applicable under the rule.  The text of the proposed rule change is available on the 

Exchange’s Internet website at http://www.directedge.com, at the principal office of the 

Exchange, and at the Commission’s Public Reference Room. 

                                                           
1          15 U.S.C. 78s(b)(1). 
2          17 CFR 240.19b-4. 
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II. Self-Regulatory Organization's Statement of the Purpose 
of, and Statutory Basis for, the Proposed Rule Change 
 
In its filing with the Commission, the self-regulatory organization included 

statements concerning the purpose of, and basis for, the proposed rule change and 

discussed any comments it received on the proposed rule change.  The text of these 

statements may be examined at the places specified in Item IV below.  The self-

regulatory organization has prepared summaries, set forth in sections A, B and C below, 

of the most significant aspects of such statements. 

A. Self-Regulatory Organization's Statement of the Purpose 
of, and Statutory Basis for, the Proposed Rule Change 

  Purpose -  Currently, the Exchange provides a limited exception to its general 

limitation of liability rules that allows for the payment of claims to Users3 for order 

processing failures on the Exchange.  The Exchange proposes to modify its process for 

allocating such payments and extend the time period for Users to submit such claims.  

Under the proposal, the Exchange will eliminate the $100,000 and $250,000 daily caps 

on liability and consider all such claims on a monthly basis subject to the already existing 

$500,000 monthly liability cap.  If the total amount of all claims from all Users in 

calendar month exceeds the $500,000 monthly liability cap, the $500,000 maximum 

monthly dollar amount will be proportionally allocated among all such claims as set forth 

in the current rule. 

 The Exchange is also proposing to extend, until 12:00 noon ET on the next 

business day following the day on which the use of the Exchange gives rise to the claim, 

the time period during which claims seeking compensation must be submitted. 

                                                           
3  Exchange Rule 1.5(cc) defines “User” as “any Member or Sponsored Participant  
 who is authorized to obtain access to the System pursuant to Rule 11.3.” 
 



SR-EDGX-2010-08 
                                                                                                      Page 8 of 13 
 

 

 The proposal, in effect, would allow the Exchange an increased capability to 

compensate a market participant(s) up to the monthly cap of $500,000 even though the 

losses occurred on a single day or were across multiple days for a single participant.  The 

expansion of time to make such compensation claims likewise increases the ability of 

market participants to submit claims in a timely manner.  Finally, the Exchange notes that 

other market centers have rules in place to provide limited compensation for system 

malfunctions.4 

 Basis – The Exchange believes that the proposed rule change is consistent with 

the provisions of Section 6 of the Act,5 in general, and Section 6(b)(5) of the Act,6 in 

particular, in that the proposal is designed to prevent fraudulent and manipulative acts 

and practices, to promote just and equitable principles of trade, to foster cooperation and 

coordination with persons engaged in regulating, clearing, settling, processing 

information with respect to, and facilitating transactions in securities, to remove 

impediments to and perfect the mechanism of a free and open market and a national 

market system, and in general, to protect investors and the public interest.  The proposal, 

in effect, would allow the Exchange an increased capability to compensate a market 

participant(s) up to the monthly cap of $500,000 even though the losses occurred on a 

single day or were across multiple days for a single participant.  The expansion of time to 

make such compensation claims likewise increases the ability of market participants to 

submit claims in a timely manner. 

                                                           
4  See Securities Exchange Act Release No. 60794 (October 6, 2009), 74 FR 52522 
 (October 13, 2009) (SR-NASDAQ-2009-084) (relating to amendments to 
 NASDAQ Rule 4626); NYSE Arca Equities Rule 13.2; and International  
 Securities Exchange Rule 705. 
 
5  15 U.S.C. 78f. 
 
6  15 U.S.C. 78f(b)(5). 
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B. Self-Regulatory Organization's 
Statement on Burden on Competition 
 

The proposed rule change does not impose any burden on competition that is not 

necessary or appropriate in furtherance of the purposes of the Act. 

C. Self-Regulatory Organization's Statement on  
Comments on the Proposed Rule Change 
Received from Members, Participants or Others 
 

The Exchange has not solicited, and does not intend to solicit, comments on this 

proposed rule change.  The Exchange has not received any unsolicited written comments 

from members or other interested parties. 

III. Date of Effectiveness of the Proposed Rule 
Change and Timing for Commission Action 

The Exchange has filed the proposed rule change pursuant to Section 

19(b)(3)(A)(iii) of the Act7 and Rule 19b-4(f)(6) thereunder.8  Because the proposed rule 

change does not: (i) significantly affect the protection of investors or the public interest; 

(ii) impose any significant burden on competition; and (iii) become operative prior to 30 

days from the date on which it was filed, or such shorter time as the Commission may 

designate, if consistent with the protection of investors and the public interest, the 

proposed rule change has become effective pursuant to Section 19(b)(3)(A) of the Act 

and Rule 19b-4(f)(6)(iii) thereunder.  

A proposed rule change filed under Rule 19b-4(f)(6)9 normally does not become 

operative prior to 30 days after the date of the filing. However, pursuant to Rule 

                                                           
7  15 U.S.C. 78k-1(a)(1). 
 
8  15 U.S.C. 78s(b)(3)(A)(iii). 
 
9  17 CFR 240.19b-4(f)(6). 
 



SR-EDGX-2010-08 
                                                                                                      Page 10 of 13 
 

 

19b4(f)(6)(iii),10 the Commission may designate a shorter time if such action is consistent 

with the protection of investors and the public interest. The Exchange has asked the 

Commission to waive the 30-day operative delay so that the proposal may become 

operative immediately upon filing.  

 At any time within 60 days of the filing of the proposed rule change, the 

Commission may summarily abrogate such rule change if it appears to the Commission 

that such action is necessary or appropriate in the public interest, for the protection of 

investors, or otherwise in furtherance of the purposes of the Act. 

IV. Solicitation of Comments 

Interested persons are invited to submit written data, views, and arguments 

concerning the foregoing, including whether the proposed rule change is consistent with 

the Act.  Comments may be submitted by any of the following methods:   

Electronic comments: 

 Use the Commission's Internet comment form 

http://www.sec.gov/rules/sro.shtml); or  

 Send an E-mail to rule-comments@sec.gov.  Please include File No. SR-EDGX-

2010-08 on the subject line.  

Paper comments: 

 Send paper comments in triplicate to Secretary, Securities and Exchange 

Commission, 100 F Street, NE, Washington, DC 20549-1090.   

All submissions should refer to File Number SR-EDGX-2010-08.  This file 

number should be included on the subject line if e-mail is used.  To help the Commission 

process and review your comments more efficiently, please use only one method.  The 

                                                           
10  17 CFR 240.19b-4(f)(6)(iii). 
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Commission will post all comments on the Commissions Internet Web site 

(http://www.sec.gov/rules/sro.shtml).  Copies of the submission, all subsequent 

amendments, all written statements with respect to the proposed rule change that are filed 

with the Commission, and all written communications relating to the proposed rule 

change between the Commission and any person, other than those that may be withheld 

from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 

inspection and copying in the Commission’s Public Reference Room.  Copies of such 

filing also will be available for inspection and copying at the principal office of the 

Exchange.  All comments received will be posted without change; the Commission does 

not edit personal identifying information from submissions.  You should submit only 

information that you wish to make available publicly.  All submissions should refer to 

File Number SR-EDGX-2010-08 and should be submitted by [insert date 21 days from 

the date of publication in the Federal Register]. 

For the Commission, by the Division of Market Regulation, pursuant to delegated 

authority.11 

      Secretary 

                                                           
11      17 CFR 200.30-3(a)(12). 
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Exhibit 5 

Additions underscored 

Deletions [bracketed] 

Rule 11.12   LIMITATION OF LIABILITY 

(a) NEITHER THE EXCHANGE NOR ITS AGENTS, EMPLOYEES, CONTRACTORS, 
OFFICERS, DIRECTORS, SHAREHOLDERS, COMMITTEE MEMBERS OR AFFILIATES 
(“EXCHANGE RELATED PERSONS”) SHALL BE LIABLE TO ANY USER OR MEMBER, 
OR SUCCESSORS, REPRESENTATIVES OR CUSTOMERS THEREOF, OR ANY 
PERSONS ASSOCIATED THEREWITH, FOR ANY LOSS, DAMAGES, CLAIM OR 
EXPENSE:  

(1) GROWING OUT OF THE USE OR ENJOYMENT OF ANY FACILITY OF 
THE EXCHANGE, INCLUDING, WITHOUT LIMITATION, THE SYSTEM; OR  

(2) ARISING FROM OR OCCASIONED BY ANY INACCURACY, ERROR OR 
DELAY IN, OR OMISSION OF OR FROM THE COLLECTION, CALCULATION, 
COMPILATION, MAINTENANCE, REPORTING OR DISSEMINATION OF ANY 
INFORMATION DERIVED FROM THE SYSTEM OR ANY OTHER FACILITY OF THE 
EXCHANGE, RESULTING EITHER FROM ANY ACT OR OMISSION BY THE 
EXCHANGE OR ANY EXCHANGE RELATED PERSON, OR FROM ANY ACT 
CONDITION OR CAUSE BEYOND THE REASONABLE CONTROL OF THE EXCHANGE 
OR ANY EXCHANGE RELATED PERSON, INCLUDING, BUT NOT LIMITED TO, 
FLOOD, EXTRAORDINARY WEATHER CONDITIONS, EARTHQUAKE OR OTHER 
ACTS OF GOD, FIRE, WAR, TERRORISM, INSURRECTION, RIOT, LABOR DISPUTE, 
ACCIDENT, ACTION OF GOVERNMENT, COMMUNICATIONS OR POWER FAILURE, 
OR EQUIPMENT OR SOFTWARE MALFUNCTION.  

(b) EACH MEMBER EXPRESSLY AGREES, IN CONSIDERATION OF THE 
ISSUANCE OF ITS MEMBERSHIP IN THE EXCHANGE, TO RELEASE AND 
DISCHARGE THE EXCHANGE AND ALL EXCHANGE RELATED PERSONS OF AND 
FROM ALL CLAIMS AND DAMAGES ARISING FROM THEIR ACCEPTANCE AND USE 
OF THE FACILITIES OF THE EXCHANGE (INCLUDING, WITHOUT LIMITATION, THE 
SYSTEM).  

(c) NEITHER THE EXCHANGE NOR ANY EXCHANGE RELATED PERSON MAKES 
ANY EXPRESS OR IMPLIED WARRANTIES OR CONDITIONS TO USERS AS TO 
RESULTS THAT ANY PERSON OR PARTY MAY OBTAIN FROM THE SYSTEM FOR 
TRADING OR FOR ANY OTHER PURPOSE, AND ALL WARRANTIES OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE, TITLE, 
AND NON-INFRINGEMENT WITH RESPECT TO THE SYSTEM ARE HEREBY 
DISCLAIMED.  

(d) NOTWITHSTANDING PARAGRAPH (a) ABOVE, AND SUBJECT TO THE 
EXPRESS LIMITS SET FORTH BELOW, THE EXCHANGE MAY COMPENSATE 
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MEMBERS FOR LOSSES RESULTING DIRECTLY FROM THE MALFUNCTION OF THE 
EXCHANGE’S PHYSICAL EQUIPMENT, DEVICES AND/OR PROGRAMMING OR THE 
NEGLIGENT ACTS OR OMISSIONS OF ITS EMPLOYEES. 

[(1) AS TO ANY ONE OR MORE CLAIMS MADE BY A SINGLE 
MEMBER UNDER THIS RULE ON A SINGLE TRADING DAY, THE 
EXCHANGE SHALL NOT BE LIABLE IN EXCESS OF THE LARGER OF 
$100,000, OR THE AMOUNT OF ANY RECOVERY OBTAINED BY THE 
EXCHANGE UNDER ANY APPLICABLE INSURANCE MAINTAINED BY 
THE EXCHANGE.] 
 
[(2) AS TO THE AGGREGATE OF ALL CLAIMS MADE BY ALL 
MEMBERS UNDER THIS RULE ON A SINGLE TRADING DAY, THE 
EXCHANGE SHALL NOT BE LIABLE IN EXCESS OF THE LARGER OF 
$250,000 OR THE AMOUNT OF ANY RECOVERY OBTAINED BY THE 
EXCHANGE UNDER ANY APPLICABLE INSURANCE MAINTAINED BY 
THE EXCHANGE.] 
 
[(3)] (1) AS TO THE AGGREGATE OF ALL CLAIMS MADE BY ALL 
MEMBERS UNDER THIS RULE DURING A SINGLE CALENDAR MONTH, 
THE EXCHANGE SHALL NOT BE LIABLE IN EXCESS OF THE LARGER 
OF $500,000, OR THE AMOUNT OF ANY RECOVERY OBTAINED BY THE 
EXCHANGE UNDER ANY APPLICABLE INSURANCE MAINTAINED BY 
THE EXCHANGE. 
 

[(e)] (2) IN THE EVENT THAT ALL OF THE CLAIMS MADE UNDER THIS 
RULE CANNOT BE FULLY SATISFIED BECAUSE IN THE AGGREGATE THEY 
EXCEED THE APPLICABLE MAXIMUM LIMITATIONS PROVIDED IN THIS 
RULE, THEN THE MAXIMUM PERMITTED AMOUNT WILL BE 
PROPORTIONALLY ALLOCATED AMONG ALL SUCH CLAIMS ARISING [ON A 
SINGLE TRADING DAY OR] DURING A SINGLE CALENDAR MONTH[, AS 
APPLICABLE,] BASED ON THE PROPORTION THAT EACH SUCH CLAIM 
BEARS TO THE SUM OF ALL SUCH CLAIMS. 
 
[(f)] (3) ALL CLAIMS FOR COMPENSATION PURSUANT TO THIS RULE 
SHALL BE IN WRITING AND MUST BE SUBMITTED NO LATER THAN [THE 
OPENING OF TRADING] 12:00 P.M. ET ON THE NEXT BUSINESS DAY FOLLOWING 
THE DAY ON WHICH THE USE OF THE EXCHANGE GAVE RISE TO SUCH CLAIMS. 
 
ONCE IN RECEIPT OF A CLAIM, THE EXCHANGE WILL VERIFY THAT: (i) A 
VALID ORDER WAS ACCEPTED INTO THE EXCHANGE’S SYSTEMS; AND (ii) 
AN EXCHANGE SYSTEM FAILURE OR A NEGLIGENT ACT OR OMISSION OF 
AN EXCHANGE EMPLOYEE OCCURRED DURING THE EXECUTION OR 
HANDLING OF THAT ORDER.   
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